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Regulation and Compliance—Plan Fiduciaries and Investment Advice 

Back in 2006, President George W. Bush signed the Pension Protection Act of 2006 (PPA) into 
law.  Among the changes enacted by the PPA was an exemption to ERISA’s prohibited 
transaction rules for advice provided by a “fiduciary adviser” under an “eligible investment 
advice arrangement.”  

The exemption extended to advice provided to participants in certain retirement plans including 
most prominently 401(k) plans and IRAs, but not advice to the plan itself. To qualify for the 
exemption, the advisory arrangement could take one of two routes: (1) provide that the fees or 
other compensation received by the fiduciary adviser do not vary (level fees) depending on the 
investment option chosen or (2) use an unbiased computer model under an investment advice 
program meeting certain criteria.   

Not  so Final Final Regulations 

The prohibited transaction exemption (PTE) languished as priorities shifted and Presidential 
administrations changed. Then, in January of 2009, the Department of Labor issued “final 
regulations” and a class exemption to implement the law change made in 2006. As published, 
these rules were to be effective on March 23, 2009. However, based on public comments, the 
effective date of the final regulation was delayed and eventually withdrawn. Then, on February 
26, 2010, new proposed regulations were issued.  

The new proposed regulations replace the old final regulations and withdraw the class 
exemption, based on comments received. The class exemption would have allowed 
individualized follow-up advice to participants who previously received computer-generated 
advice or IRA participants who received investment education advice (“off-model advice”). For 
institutional advisers the class exemption would have provided an exemption at the fiduciary-
adviser-entity level under certain circumstances. 

Driving Forces 

In part, the issuance of regulations under the PPA exemption stems from a long standing effort 
by the DOL. However, that effort appears to have received new stimulus under the Obama 
Administration. The proposed regulations fall under other initiatives of a White House Task 
Force headed up by Vice President Joe Biden. 
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The DOL’s regulatory impact analysis (RIA), as adopted by the Task Force, found that 401(k) 
and IRA participants often make costly investment errors due to the lack of investment advice 
available through employers. The Department estimated that the PPA statutory exemption and 
regulations thereunder would extend investment advice to 21 million previously unadvised 
participants and beneficiaries, generating $13 billion in annual financial benefits at a cost of $5 
billion, for a net annual financial benefit of $8 billion. 

 

The Proposed Regulations 

One of the ways to qualify for the exemption is for 
the fiduciary to offer advice under a level fee advisory 
arrangement. In addition to removing the class 
exemption, the proposed regulation clarifies the 
requirements for a level fee arrangement. 

Specifically, in order to qualify, the fees received by a 
fiduciary adviser (including any employee, agent, or 
registered representative of the adviser) from another 
party (including an affiliate of the adviser) cannot 
vary based on the investment option selected by the 

participant. In addition, the compensation must be based on generally accepted theories that take 
into account at least the following factors: 

 The historic risks and returns of different asset classes over defined periods of time; 

 The investment management and other fees and other expenses related to the 
recommended investments; and 

 To the extent such information is furnished to the adviser, information relating to the 
participant’s age, life expectancy, retirement age, risk tolerance, current investments, 
investment preferences, and other sources of income. 

The proposed regulation also clarifies requirements for the computer model approach. Under this 
alternative, the computer model must meet the following generally accepted investment theories 
that take into account: 

 The historic risks and returns of different asset classes over defined periods of time; 

The exemption is expected to  
extend investment advice to 21 
million previously unadvised 
participants,  generating a net 
annual financial benefit of $8 
billion. 
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 The investment management and other fees and expenses attendant to the recommended 
investments; and 

 Information relating to age, time horizons (e.g., life expectancy, retirement age), risk 
tolerance, current investments in designated investment options, other assets or sources of 
income, and investment preferences. 

In addition, the computer model must utilize 
appropriate objective criteria to provide asset 
allocation portfolios comprised of investment 
options available under the plan and avoid 
investment recommendations that inappropriately: 

 Favor investment options offered by the 
fiduciary adviser over other investment 
options, if any, available under the plan; 

 Favor investment options that may generate 
greater income for the fiduciary adviser; or 

 Distinguish among investment options within a single asset class on the basis of a factor 
that cannot confidently be expected to persist in the future. 

Furthermore, the computer model must take into account all designated investment options 
available under the plan without giving inappropriate weight to any investment option, although 
the model need not make recommendations concerning employer securities, target funds, 
guaranteed annuity options, or self-directed brokerage accounts. 

Finally, prior to use of the model, the adviser must receive certification from an “investment 
expert” that the model meets the requirements of the regulation. The adviser must also receive 
authorization from the plan fiduciary to provide investment advice, undergo an annual audit, and 
make a number of disclosures including all fees the adviser will receive. 

Bottom Line 

As implemented by the regulations, the statutory exemption creates opportunities both for 
advisers and plan participants. The DOL is accepting public comments through May 5, 2010. 
The regulation will become effective 60 days after the final version is published in the Federal 
Register. 

Under the computer model 
alternative, advisers must 
undergo an annual audit and 
disclose all fees the adviser 
will receive. 
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Regulation and Compliance plus similar topics are covered in great detail in many of Cannon’s 
professional development solutions. To find out more visit: www.cannonfinancial.com. 

Copyright ©2010 Cannon Financial Institute - All Rights Reserved 

Subscribe to Cannon Insights at http://www.cannonfinancial.com/newsletter/subscribe 

 

Disclaimer: The materials and information contained herein are intended for educational purposes, to stimulate thought and discussion so as to 
provide the reader with useful ideas in the area of wealth management planning.  These materials and information do not constitute and should 
not be considered to be tax, accounting, investment, or legal advice regarding the use of any particular wealth management, estate planning, or 
other technique, device, or suggestion, nor any of the legal, accounting, tax, or other consequences associated with them.   

While the content herein is based upon information believed to be reliable, no representation or warranty is given as to its accuracy or 
completeness.  For this reason, the program of study should not be relied upon as such.  Although effort has been made to ensure the accuracy of 
these materials, you should verify independently all statements made in the materials before applying them to your particular fact pattern with a 
client.  You should also determine independently the legal, investment, accounting, tax, and other consequences of using any particular device, 
technique, or suggestions, and before using them in your own wealth management planning or with a client or prospect.  Information, concepts, 
and opinions provided herein are subject to change without notice. 

The strategies contained within these materials may not be suitable for all clients.  For many concepts discussed herein, clients are strongly urged 
to consult with their own advisors regarding any potential strategy and will need to discuss their particular circumstances with their legal and tax 
advisors beforehand to determine whether a particular strategy described herein is suitable for their particular circumstances. 

Examples, provided throughout these materials, are for illustrative purposes only, and no representation is being made that a client will or is 
likely to achieve the results shown.  The examples shown are purely fictional and are not based upon any particular client's circumstances. 

 


