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Wednesday, December 22, 2010
Thank you for your interest in Cannon Financial Institute’s informational webinar on the new
tax law.

In yesterday’s session, | explained the math of portability incorrectly. It is truly the "unused"
exemption, not as | explained it. | apologize for any confusion.

The attached document® provides a full explanation with three examples.

This does not change my conclusion that the traditional bypass trust is still the more attractive
way to go for several reasons:

1. Direct transfer to spouse subjects assets to spouse's creditors

2. Direct transfer to spouse caps the unused exemption without room for future
appreciation (although in smaller estates this will be less important)

3. The unused Generation Skipping Transfer Tax exemption is not portable
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Portability of unused exemption between spouses

Any applicable exclusion amount that remains unused as of the death of a spouse who dies after
December 31, 2010 (the "deceased spousal unused exclusion amount"), generally is available for use by
the surviving spouse, as an addition to such surviving spouse's applicable exclusion amount. It does not
allow a surviving spouse to use the unused generation skipping transfer tax exemption of a predeceased
spouse.

If a surviving spouse is predeceased by more than one spouse, the amount of unused exclusion that is

available for use by such surviving spouse is limited to the lesser of $5 million or the unused exclusion of
the last such deceased spouse. A surviving spouse may use the predeceased spousal carryover amount
in addition to such surviving spouse’s own $5 million exclusion for taxable transfers made during life or
at death.

A deceased spousal unused exclusion amount is available to a surviving spouse only if an election is
made on a timely filed estate tax return (including extensions) of the predeceased spouse on which such
amount is computed, regardless of whether the estate of the predeceased spouse otherwise is required
to file an estate tax return. In addition, notwithstanding the statute of limitations for assessing estate or
gift tax with respect to a predeceased spouse, the Secretary of the Treasury may examine the return of a
predeceased spouse for purposes of determining the deceased spousal unused exclusion amount
available for use by the surviving spouse. The Secretary of the Treasury shall prescribe regulations as
may be appropriate and necessary to carry out the rules described in this paragraph.

Example 1.-Assume that Husband 1 dies in 2011, having made taxable transfers of $3 million and having
no taxable estate. An election is made on Husband 1's estate tax return to permit Wife to use Husband
1's deceased spousal unused exclusion amount. As of Husband 1's death, Wife has made no taxable
gifts. Thereafter, Wife's applicable exclusion amount is $7 million (her $5 million basic exclusion amount
plus $2 million deceased spousal unused exclusion amount from Husband 1), which she may use for
lifetime gifts or for transfers at death.

Example 2.-Assume the same facts as in Example 1, except that Wife subsequently marries Husband 2.
Husband 2 also predeceases Wife, having made $4 million in taxable transfers and having no taxable
estate. An election is made on Husband 2's estate tax return to permit Wife to use Husband 2's
deceased spousal unused exclusion amount. Although the combined amount of unused exclusion of
Husband 1 and Husband 2 is $3 million ($2 million for Husband 1 and $1 million for Husband 2), only
Husband 2’s $1 million unused exclusion is available for use by Wife, because the deceased spousal
unused exclusion amount is limited to the lesser of the basic exclusion amount ($5 million) or the
unused exclusion of the last deceased spouse of the surviving spouse (here, Husband 2’s $1 million
unused exclusion). Thereafter, Wife's applicable exclusion amount is $6 million (her $5 million basic
exclusion amount plus $1 million deceased spousal unused exclusion amount from Husband 2), which
she may use for lifetime gifts or for transfers at death.



Example 3.-Assume the same facts as in Examples 1 and 2, except that Wife predeceases Husband 2.
Following Husband 1’s death, Wife’s applicable exclusion amount is $7 million (her $5 million basic
exclusion amount plus $2 million deceased spousal unused exclusion amount from Husband 1). Wife
made no taxable transfers and has a taxable estate of $3 million. An election is made on Wife's estate
tax return to permit Husband 2 to use Wife's deceased spousal unused exclusion amount, which is $4
million (Wife's $7 million applicable exclusion amount less her $3 million taxable estate). Under the
provision, Husband 2's applicable exclusion amount is increased by $4 million, i.e., the amount of
deceased spousal unused exclusion amount of Wife.
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